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Executive Summary

Supreme Court rulings handed down in 208tWANCCand 2006 Rapano¥ have cast
doubt on the scope of coverage that Congress intended when it enacted the Clean Water Act.
Despite these rulings, any restrictions that the Court has imposed on the Act derive from the
CourtOs own interpretation of Congressional intent in 1972, when Congress used the terms
Onavigable watersO and Owaters of the United StatesO to characterize federal jurisdiction under
the Act. Neither Supreme Court case reaches, much less decides, the underlying constitutional
guestion: what is the scope of CongressOs constitutional authority to protect the NationOs waters?

As a result, Congress remains free to convey, through a Oclear statement,O the scope it
intends (and originally intended) for the Clean Water Act. An amendment recently introduced in
the House of Representatives would restate and clarify CongressOs intent to regulate the waters of
the United States to the fullest extent of its legislative power. But if Congress amends the Act in
this manner, which constitutional powers could it rely on, and what has the Supreme Court said
about these powers? This white paper is offered to help inform the debate on this fundamental
guestion.

The Constitution makes no express grant of power to regulate the NationOs waters.
However, the Constitution does vest in Congress powers that for many years Congress has used
to address issues that are national in scopeNincluding management of waterways, flood control,
and water pollution. Traditionally, CongressOs most important constitutional power for purposes
of water protection has been thewer to regulate interstate commerd@ther key sources of
authority include théreaty powey Congress(@®wer over federal propertyand thespending
power. Congress also possesses the power to make all laws thatassary and propdor
carrying out its other powers.

The Commerce Clause has served as the basis for nearly every major environmental and
public health law passed by Congress, including the Clean Water Act. Despite repeated legal
challenges to the constitutionality of these lawsNincluding laws that of necessity regulate local,
intrastate activities affecting land and water resourcesNneither the Supreme Court nor federal
appellate courts have ever struck down an environmental statute as exceeding CongressOs
commerce power. Instead, the courts have reaffirmed that the Commerce Clause authorizes
Congress to engage in three general categories of regulation: direct regulation of the OchannelsO
of interstate commerce; regulation of the OinstrumentalitiesO of interstate commerce, and persons
or things in interstate commerce; and regulation of Oactivities that substantially affect interstate
commerce.O

The jurisdictional term currently used in the Clean Water Act, Onavigable waters,O has
primarily been interpreted by courts as an exercise of CongressOs authorlty to regulate the
OchannelsO of commerce. Even under this OchannelsO rationale, however, Congress is not merely
limited to preserving navigability. Other important, traditional aspects of commercial regulation
recognized by the case law include flood protection and watershed development, as well as the
authority to keep the channels of commerce free from Oinjurious uses,O like pollution. And the
Supreme Court has long emphasized that protecting a body of water necessarily requires
safeguarding its non-navigable tributaries, leading almost all courts to continue to uphold federal
protection of streams and wetlands, both before and after the CourtOs more recent rulings.

Congress also possesses independent authority under the Commerce Clause to regulate
activities that Osubstantially affectO interstate commerce. Many federal economic, health, and
labor laws rest on this power, even where the regulated behavior occurs within an individual
state and has no link to the channels of commerce. In the famous Wds&ard v. Filburn for



example, the Supreme Court upheld federal quotas on wheat production, even as applied to a
farmer who grew wheat solely for personal consumption on his small farm. Although Mr.
FilburnOs harvest was Otrivial by itself,O it and similar harvests had an impact on CongressOs
larger national program, and could be regulated

Most recently, ifGonzales v. Raictithe Court applied the same reasoning to uphold the
federal ban on marijuana, despite California residentsO claim that they used marijuana only for
medicinal purposes allowed under state law, that it was grown wholly within the state, and that it
was neither bought nor sold. Raich as inWickard the Court ruled that the Commerce Clause
clearly allows Congress to reach even this limited, intrastate use, In so holding, it showed great
deference to CongressOs fact-finding and legislative judgment: OWe need not determine whether
[medical marijuana] activities, taken in the aggregate, substantially affect interstate commerce in
fact, but only whether a Orational basisO exists for so concluding.O Key to the CourtOs decision in
Raichwas the fact that the relevant federal law was Oa lengthy and detailed statute creating a
comprehensive frameworkO for regulation.

Similarly, the Clean Water Act and most other federal environmental statutes establish
comprehensive schemes to regulate instances of economic behavior that, either individually or in
the aggregate, substantially affect interstate commerce. Discharges of pollutants or fill material
into streams and wetlands occur alnmatlusivelyas a result of industrial and commercial
operations, such as manufacturing, construction, resource extraction, land development,
agriculture, and waste disposal.

The Supreme Court has long acknowledged CongressOs power to protect the natural
environment from these activities that substantially affect commerétdal v. Virginia
Surface Mining and Reclamation Associatitire Court applied the same Orational basisO test to
uphold the federal statute that covers all surface coal-mining activities, including land-based
operations at intrastate sites. Likewise, the federal courts of appeals have unanimously upheld
the Endangered Species Act, widely thought to be the most far-reaching federal environmental
law; and sustained the Superfund statuteOs detailed federal regulation of the impacts of
individual, intrastate hazardous waste sites on land or water.

In light of these strong environmental precedents, pollution or destruction of so-called
Oisolated,O intrastate wetlands, small headwater streams, and other similar waters could be shown
to affect interstate commerce and justify federal protection. A principled reading of the relevant
casesNfromWickardthroughHodel andRaiciNsuggests that a comprehensive legislative
scheme to protect all of the NationOs waters on the Osubstantial effectsO ground should be upheld
as constitutional. Congress could reinforce this conclusion by making express factual findings on
the importance of protecting even intrastate streams and wetlands for their substantial effects on
interstate commerce.

In addition to the Commerce Clause, exercising the Ofullest extentO of CongressOs
legislative power to regulate the NationOs waters would likely draw on at least three other
sources of constitutional authority, without regard to implications for interstate commerce.
CongressOs treaty power, under the landmark chtiesaiuri v. Holland provides an
independent basis for regulating OisolatedO wetlands or similar bodies of water as a means of
implementing existing international obligations of the United States to safeguard migratory birds
and their habitat. Additionally, Congress can protect water resources located on federal lands by
exercising its authority under the Property Clause, which grants the federal government Othe
powers both of a proprietor and of a legislatureO as to those landsNpowers that extend to
conduct occurring on non-federal lands that affects federal lands and their resources. Finally,
under the Spending Clause, Congress may expressly condition the grant of federal funds on
statesO agreement to protect certain categories of waters.



Anchoring the Clean Water Act

CongressOs Constitutional Sources of Power
To Protect the NationOs Waters

Introduction

Two badly divided Supreme Court rulings on the scope of the Clean Water Act have left
lower courts, legal scholars, federal agencies, NGOs, and developers to grapple with difficult
practical questions: Are so-called OisolatedO or remote wetlands covered by\ieafatfout
headwater streams and similar tributaries, and other waters that are vitally important, but may be
miles away from larger lakes, rivers, and estuaries, or run intermittently or seasonally? What
constitutes a Osignificant nexusO to navigable waters?

As a legal matter, determining which water bodies are protected by the Clean Water Act
depends on two things: first, CongressOs intent in passing the Act, as evidenced by its language,
structure, and legislative history; and second, the nature of the constitutional provisions that give
Congress power to legislate to protect the NationOs waters. The Supreme Court decisions to date
have been concerned with only the first of these two considerations, attempting to divine the
intent of Congress when it passed the modern Clean Water Act in 1972 and amended it in 1977
and 1987.

But what if Congress were to resolve the question of OintentO once and for all by again
amending the Clean Water Act, this time to make clear that it intends to protect the NationOs
waters to the fullest extent of its legislative power under the Constitution? Legislation that would
accomplish just this was recently introduced in the 110th Contféss.ELI white paper
identifies the constitutional powers Congress can rely on, and discusses what the Supreme Court
has said about these powers. The following analysis is intended to inform the debate on the
fundamentalNbut often misunderstoodNarea of law where protection of the NationOs waters
meets the Constitution.

Overview of CongressOs Constitutional Sources of Power
To Protect the NationOs Waters

The Constitution makes no express grant of power to regulate the NationOs waters.
However, the Constitutiodoesvest in Congress powers that for many years Congress has used
to address issues that are national in scopeNincluding management of waterways, flood control,
and water pollution. These powers, together with CongressOs additional authority to employ alll
Onecessary and properO means of carrying them out, form the constitutional basis on which
Congress has legislated, and can continue to legislate, a comprehensive program of protection for
all the NationOs waters, including its many streams and wetlands.

Traditionally, CongressOs most important power for purposes of water protection has
been the power to regulate interstate commerce, granted by the Commercé Ttasibeoad
powerNwhich includes CongressOs authority to regulate activities, even purely intrastate

! Clean Water Restoration Act, H.R. 2421 (2007).
2Us. Constitution, article I, section 8.



activities, that substantially affect commerceNhas a rich history that underlies most federal
legislation and regulation. Accordingly, it is the primary focus of this white paper.

Also significant, however, and gaining renewed attention, are: the treaty power, which
derives from the SenateOs power of advice and consent to the President in the making of
international treatiesCongressOs power to manage all federal property, articulated in the
Property Clauséand CongressOs spending power, contained in the Spending’Claisseaper
addresses the treaty power for its general utility in implementing international agreements to
which the United States is a party that provide a basis for protecting wetlands and other waters.
The property power and spending power are equally important but more specialized, and detailed
treatment of them is beyond the scope of this paper.

In addition to these enumerated powers, the Constitution grants Congress the further
power O[t]Jo make all Laws which shall be necessary and properO for executing its enumerated
powers and all other powers vested by the Constitution in the U.S. GovefrithimNecessary
and Proper Clause has always been crucial to CongressOs effectiveness. As early as 1819, Chief
Justice John Marshall wrote for a unanimous Supreme Court: O[l]et the end be legitimate, let it
be within the scope of the constitution, and all means which are appropriate, which are plainly
adapted to that end, which are not prohibited, but consist with the letter and spirit of the
constitution, are constitutional.O

The nature and scope of Congressional powers have been the subject of Supreme Court
decisions dating to the earliest days of the Republic. Although questions persist even today about
the precise reach of these individual powers, case law establishes that Congress possesses very
broad constitutional authority to regulate the NationOs waters, particularly if it does so through a
comprehensive legislative scheme like the Clean Water Act.

[l
The Commerce ClauseNCornerstone of Environmental Law

A. The BasicsAtrticle |, Section 8 of the Constitution grants Congress the power O[t]o
regulate Commerce . . . among the several St&fesderal legislative authority over interstate
commerce is plenary, which means it is Ocomplete in itself, may be exercised to its utmost
extent, and acknowledges no limitations other than are prescribed in the constfitution.O

The Commerce Clause has served as the basis for nearly every major environmental and
public health law passed by Congress, including the Clean Water Act. Despite repeated legal
challenges to the constitutionality of these lawsNincluding laws that of necessity regulate local,
intrastate activities affecting land and water resourcesNneither the Supreme Court nor federal
appellate courts have ever struck down an environmental statute as exceeding CongressOs power
under the Commerce ClauSe.

Sus. Constitution, article II, section 2.

‘us. Constitution, article IV, section 3.

5 U.S. Constitution, article I, section 8.

6 U.S. Constitution, article I, section 8.

"MOCulloch v. Maryland7 U.S. 316, 421 (1819).

SuUs. Constitution, article 1, section 8.

? Gibbons v. Ogder22 U.S. 1, 75 (1824) (Chief Justice Marshall).

' Seee.g, Hodel v. Virginia Surface Mining and Reclamation Association, #3¢.U.S. 264, 283 (1981)
(upholding Surface Mining Control and Reclamation Act); Alabama-Tombigbee Rivers Coalition v. Kempthorne
477 F.3d 1250, 1273 (11th Cir. 2007) (joining three other Circuits in upholding Endangered Species Act: GDF



Nor is environmental law unique in the field of Commerce Clause legislation and
jurisprudence. Over the last century, Congress has successfully relied on its Commerce Clause
authority to respond to a variety of societal ills, including race discrimination in public
accommodations and restaurantgan-sharking (and a vast array of other fraudulent or criminal
activities)? employer Wa%e-and-hour abusgsade in unsafe food productsand unfair labor
practices targeting unions.

It may seem counter-intuitive that Congress would try to address national issues such as
water degradation or race discrimination by invoking a general constitutional provision that deals
with commerce. Yet the Supreme Court has made clear that Congress is free under the
Commerce Clause to legislate not only against economic problems, but also against public health
problem#® and moral and social problems, so long as those problems also are a burden on
interstate commercé And the Necessary and Proper Clause gives Congress great flexibility to
legislate the means needed to exercise its commerce power effectively.

It is well-settled, and the Supreme Court has recently reaffirmed, that the Commerce
Clause authorizes Congress to engage in three general categories of regulation. First, Congress
can directly regulate the OchannelsO of interstate commerce (such as highways and rivers);
second, Congress can regulate the OinstrumentalitiesO of interstate commerce, and persons or
things in interstate commerce; and third, Congress can regulate Oactivities that substantially
affect interstate commercé&.Bor purposes of clean water legislation, the OchannelsO prong and
the Osubstantial effectsO prong are particularly impé&ttant.

B. The Clean Water ActNRegulating ONavigable WatersO Based on the Commerce
Clause.The Clean Water Act, as written, asserts federal jurisdiction over Onavigable ®aters.O

Realty Investments v. Nortd®26 F.3d 622 (5th Cir. 2003), Rancho Viejo, LLC v. Norto23 F.3d 1062 (D.C. Cir.
2003), Gibbs v. Babbitt214 F.3d 483 (4th Cir. 2000), and National Association of Homebuilders v. Babhif)
F.3d 1041 (D.C. Cir. 1997)); Nebraska v. EPA331 F.3d 995, 998 (D.C. Cir. 2003) (upholding Safe Drinking Water
Act); United States v. Olin Corpl07 F.3d 1506, 1510 (11th Cir. 1997) (upholding CERCLA “‘Superfund”
hazardous waste law).

' E.g, Heart of Atlanta Motel, Inc. v. United Stat8§9 U.S. 241, 254-58 (1964), and its companion case,
Katzenbach v. McClung79 U.S. 294, 304-05 (1964) (upholding Title IT of the Civil Rights Act of 1964).

12 E.g, Perez v. United State$02 U.S. 146, 146-47 (1971) (upholding Consumer Credit Protection Act).

3 E.g, United States v. Darbg12 U.S. 100, 122-23 (1941) (upholding Fair Labor Standards Act); Garcia v. San
Antonio Metropolitan Transit Authorifg69 U.S. 528, 555-56 (1985) (rejecting state claim of Tenth Amendment
immunity from Fair Labor Standards Act).

' E.g, United States v. Carolene Products Compang U.S. 144, 147-48 (1938) (upholding Filled Milk Act).

¥ E.g, National Labor Relations Board v. Jones & Laughlin Steel C8fd. U.S. 1, 49 (1937) (upholding National
Labor Relations Act).

'® See Carolene Products Compad4 U.S. at 147.

7 See Heart of Atlanta Moted79 U.S. at 257 (1964).

'® Gonzales v. Raichs45 U.S. 1, 16-17 (2005).

"% The second Commerce Clause prong, providing for regulation of “things in interstate commerce,” offers another
viable—though largely unexplored—basis for legislating water protections. Not only are chemicals and other
pollutants that move in interstate commerce clearly subject to federal regulation, the Supreme Court also has
squarely ruled that water itself is “an article of commerce.” See Sporhase v. Nebraska, ex rel. Doydla& U.S.
941, 954 (1982) (in the groundwater context).

0 E.g,33U.S.C. § 1251(a), CWA § 101(a) (goals and policies); 33 U.S.C. § 1313(c)(2)(A), CWA § 303(c)(2)(A)
(requirement of water quality standards); 33 U.S.C. § 1344(a), CWA § 404(a) (issuance of permits for the discharge
of dredged or fill material); and 33 U.S.C. § 1362(12), CWA § 502(12) (defining “discharge of a pollutant™).



The Act defines Onavigable watersO as Owaters of the United States, including the territorial
seas.®The phrase Owaters of the United StatesO is not further defined.

Despite the voluminous and sometimes complex case law and scholarship interpreting
these statutory terms, the history of Clean Water Act jurisdiction is easily understood in terms of
two distinct eras: the long period following passage of the Act and pre-dating the Rehnquist
CourtOs decision 8olid Waste Authority of Northern Cook County v. U.S. Army Corps of
Engineers? or SWANC® (1972-2001); and the current pp¥¢tANCGCera (2001-present).

1. The PreSWANCCEra (1972-2001)

The term Onavigable watersO appears nowhere in the Constitution. However, Congress
has historically employed this term to invoke its Article | power to regulate commerce among the
states, and has applied that power to navigable waters since the nineteentcEnusythere
has never been a doubt that during the twentieth century Congress used this power to enact the
successive Federal Water Pollution Control Acts, culminating in the 1972 version now known as
the Clean Water Act.

Nor was there any doubt that by 1972, Congress intended to regulate much more broadly
than in any previous federal water legislation. The legislative history of the Act establishes that
the OmajorO purpose of the new law was Oto establish a comprehensive long-range policy for the
elimination of water pollution®For example, Senator Jennings Randolph of West Virginia said
that O[i]t is perhaps the most comprehensive legislation that the Congress of the United States
has ever developed in this particular field of the environnfént.O

As soon as the law passed, the Environmental Protection Agency articulated an
appropriately comprehensive view of its regulatory authdiyhen the U.S. Army Corps of
Engineers failed to follow suit,defining Owaters of the United StatesO to cover only traditional
navigable waters, a federal court revoked the CorpsO deffhifioat court wrote that by re-
defining Onavigable watersO as it had done in the 1972 Act, Congress had Oasserted federal
jurisdiction over the nationOs waters to the maximum extent permissible under the Commerce
Clause of the Constitution. Accordingly, as used in the Water Act, the term is not limited to the
traditional tests of navigability"Orhe Corps quickly enacted appropriate new regulatfohise
two agenciesO parallel regulatory definitions of Owaters of the United StatesO have remained
largely unchanged since the 1970s.

2133 U.S.C. § 1362(7), CWA § 502(7).
22531 U.S. 159 (2001).
3 See, generally, e.gWilliam W. Sapp, et al, “From the Fields of Runnymede to the Waters of the United States:
A Historical Review of the Clean Water Act and the Term ‘Navigable Waters,”” 36 Environmental Law Reporter
10190, 10191 (20006).
S, Rep. No. 92-414 at 95 (Oct. 28, 1971).
%117 Cong. Rec. 38,797 (Nov. 2, 1971).
% E.g, 38 Fed. Reg. 13527, 13529 (May 22, 1973) (broadly defining “navigable waters” for purposes of Section
402); 38 Fed. Reg. 10834 (May 2, 1973) (wetlands policy).
T E.g, 39 Fed. Reg. 12115 (April 3, 1974) (narrowly defining “navigable waters” for purposes of Section 404).
zz Natural Resources Defense Council v. Callay#@ F. Supp. 685, 686 (D.D.C. 1975).

Id.
30 Seet0 Fed. Reg. 31,319 (July 25, 1975 interim final rule); 42 Fed. Reg. 37,122 (July 19, 1977 final rule). See
also, e.g.Sapp, supranote 24, at 10204-07 (discussing the Corps’s responses to the 1972 Act and the Callaway
ruling).
3'See33 C.F.R § 328.3(a) (Corps definition for Section 404 program); 40 C.F.R. § 230.3(s) (EPA definition for
Section 404 program); 40 C.F.R. § 122.2 (EPA definition for Section 402 program).



When the Clean Water Act was amended in 1977, Congress continued to view the law as
sweeping. For example, Senator Howard Baker of Tennessee said that O[tlhe once seemingly
separate types of aquatic systems are, we now know, interrelated and interdependent. We cannot
expect to preserve the remainig,j% gualities of our water resources without providing appropriate
protection for thentire resourc

Likewise, the Supreme Court during this era harbored no doubts about the scope of Clean
Water Act jurisdiction. In one of its first cases interpreting the Act, the Court noted that
CongressOs intent Owas clearly to establish an all-encompassing program of water pollution
regulation.® And in the landmark 198Riverside Bayviewlecision, a unanimous Court upheld
jurisdiction over Oadjacent wetlands,O finding that Congress, in re-defining the term Onavigable
watersO to mean Owaters of the United States,O had intended _that the historical word OnavigableC
be Oof limited import?Orhe Court said that Congress meant to Orepudiate limits that had been
placed on federal regulation by earlier water pollution control statutes,O and use its constitutional
authority to regulate Oat least some waters that would not be deemed OnavigableO under the
classical understanding of that terfn.O

Two years later, the Court would recognize that the Clean Water Act applies to Ovirtually
all bodies of waterfNa view by then long reflected in EPA and Corps regulations. (In practice,
however, then as now, the Corps grants nearly all permit redlaststhe two agencies have
established permitting rules that impose only modest requirements, or none at all, on low-impact
development in regulated watéfk.

In sum, for nearly the first three decades of its existence, the Clean Water Act was
broadly understood to provide comprehensive federal protections for virtually all bodies of water
throughout the United StatesNthe navigable rivers and seas as well as the headwaters,
intermittent and ephemeral streams, and intrastate wetlands and other waters that are critical to
the health of the NationOs interconnected aquatic ecosystems.

2. SWANCCand the PosB8WANCCEra (2001-present)

In 2001, the Supreme Court for the first time cast doubt on this long-held understanding
about the comprehensive nature of Clean Water Act coverage. In a narrow 5-4 r8latig in
Waste Agency of Northern Cook County v. U.S. Army Corps_of EngihtrersCourt now ]
concluded that Congress had not intended the Act to reach Oisolated ponds, some only seasonalO
that were located wholly within one state, where the only asserted basis for federal jurisdiction

2123 Cong. Rec. 26,718 (Aug. 4, 1977) (emphasis added).
3 Milwaukee v. lllinois451 U.S. 304, 318 (1981).
i‘s‘United States v. Riverside Bayview Homes, #¥ U.S. 121, 133 (1985).

Id.
3% International Paper Co. v. Ouellett479 U.S. 481, 492 (1987).
37 For example, the Corps received an average of 74,500 Section 404 permit requests each year from 1996 to 1999,
and only three-tenths of one percent (0.3%) were denied. SeeEPAQOs Clean Air Budget and the Corps of Engineers
Wetlands Budget: Hearing Before the Subcomm. on Clean Air, Wetlands, Private Property, and Nuclear Safety of
the Senate Comm. on Environment and Public Wafish Cong., at 2 (2000) (testimony of Michael Davis,
Deputy Assistant Secretary of the Army for Civil Works).
3 Section 404 permits can be individual or general. See33 U.S.C. § 1344(e), CWA § 404(e) (general permits on
state, regional, or nationwide basis). The decision to issue a general permit represents nearly 9 out of 10 permitting
decisions made by the Corps. SeeCorps Fiscal Year 2003 Regulatory Statistics, available online at
http://www.usace.army.mil/cw/cecwo/reg/2003webcharts.pdf. The Corps recently reissued all of its existing
Nationwide Permits (NWPs) and also issued new ones. See Reissuance of Nationwide Permits; Npfizéed. Reg.
11092 (March 12, 2007).
39531 U.S. 159 (2001).



was their use as habitat by migratory bifdé/hile continuing to acknowleddeiverside

BayviewOs treatment of the word OnavigableO in the Act as being of Olimited import,O then-Chief
Justice William Rehnquist asserted that O[tlhe term OnavigableO has at least the import of showing
us what Congress had in mind as its authority for enacting the [Clean Water Act]: its traditional
jurisdiction over waters that were or had been navigable in fact or which could reasonably be so
made.® In a sharp dissent, Justice John Paul Stevens argued that the decision flatly ignored the
ActOs language, legislative history, and a nearly thirty-year record of executive branch and

judicial interpretationNincluding the CourtOs own decisioRiversideBayview®

The Court did not decidBWANCQn constitutional grounds, but it ruled with an eye on
the Commerce Clause, Rehnquist wrote that absent a Oclear statementO from Congress that it had
intended to reach the Oisolatdeaters at issue, tHBWANCGnajority would interpret the Act
so as Oto avoid the significant constitutional and federalism questionsO that might be raised by
assuming Congress had in fact meant to regulate to the fullest extent of its commercé power.
Despite RehnquistOs concerns, however, lower courts inter@@filCdn the years that
followed declined to pick up the constitutional cudgel.

Last year, irRapanos v. United Stat&the new Roberts Court took its first look at the
scope of the Clean Water ActNthis time in the context of wetlands adjacent to tributaries that are
not themselves navigable. The Court fractured over its interpretation of the Act, issuing five
opinions, none commanding a majority, and coming up with two very different jurisdictional _
tests® Significantly, as ilBWANCGCthe Court again declined to rule on the extent of CongressOs
constitutional authority to legislate under the Commerce ClauseNdespite invitations from
several parties to do so. The main impact oRhpano<CourtOs OclarificationO of the statute has
been to leave Clean Water Act jurisdiction in disarray, with the implementing agencies, legal

scholars, and the regulated community struggling to sort thing$ out.

Thus, notwithstanding the rulings issued by the Supreme CoswWiiNCCand .
Rapanosany restrictions they imposed on the Clean Water Act is based on the CourtOs present
understanding of Congressional intent in 1972, when Congress used the terms Onavigable
watersO and Owaters of the United StatesO to characterize federal jurisdiction under the Act.
NeitherSWANCor Rapanogeaches, much less decides, the underlying constitutional .
guestion: namelywhat is the scope of CongressOs constitutional authority to protect the NationOs
waters?So regardless of prior disagreements about statutory interpretation or Congressional

“1d. at 162, 171-72.

“1d. at 172.

*21d. at 176-77 (Stevens, J., dissenting).

* The word “isolated” is placed in quotes throughout this white paper because, although the term was used in
SWANCGQo denote waters or wetlands located far from and geographically separated from waters traditionally
understood as navigable, it has no scientific or ecological meaning. Wetland ecologists do not concede that any
wetland is properly understood as “isolated.”

“1d. at 173-74; cf. United States v. Wilsom33 F.3d 251, 256 (4th Cir. 1997) (“However, we need not resolve these
difficult questions about the extent and limits of congressional power to regulate nonnavigable waters to resolve the
issue before us.”).

#1126 S. Ct. 2208 (2006).

* See generally id.

" Seee.g, U.S. Army Corps of Engineers/Environmental Protection Agency Joint Guidance Document on Rapanos
(June 5, 2007); James Murphy, “Rapanos v. United States: Wading Through Murky Waters,” Nat’l Wetlands
Newsl., Sept-Oct 2006, at 1; Latham & Watkins LLP, Client Alert: “A Divided US Supreme Court Offers Disparate,
Sweeping Opinions as to the Reach of the Federal Clean Water Act—Rapanos and Carabell,” available online at
http://www.lathamandwatkins.com/Resources.aspx?page=ArticleDetail&practice=217&publication=1586&searchty
pe=Articles.



intent, Congress remains free to convey, through a Oclear statement,O the scope it intends (and
originally intended) for the Act.

C. Regulating the OChannelsO of Comme#sg noted above, an essential aspect of
CongressOs Commerce Clause power is its authority to regulate the OchannelsO of interstate
commerce?® Although Congress has a long history, which the Supreme Court has consistently
upheld, of exercising this power in aid of Onavigatfdth® channels power is by no means
limited to preserving navigability.Navigation is only one aspect of interstate commerce via the
NationOs waters; other important, traditional means of commercial regulation include flood
protection and watershed developmemts well as the authority to keep the channels of
commerce free from Oinjurious uses,O including polltitidmapplied to water pollution
control, these various aspects of channels regulation are mutually reinforcing: Owater pollution is
... adirect threat to navigationNthe first interstate commerce system in this countryOs history
and still a very important on&®0O

Federal authority to regulate the channels of water-related commerce does not cease at
the riverOs edgeNnor has it ever. The 1899 Refuse Act, for example, made illegal the
unauthorized discharge of materials into Oany navigable water of the United States, or into any
tributary of any navigable water from which the same shall float or be washed into such
navigable water . . . or on the bank of any tributdhA@d the Supreme Court has emphasized
that protecting a body of water necessarily requires safeguarding its non-navigable tributaries:

[T]he power of flood control extends to the tributaries of navigable streams. For
just as control over the non-navigable parts of a river may be essential or desirable
in the interests of the navigable portions, so may the key to flood control on a
navigable stream be found in whole or in part in flood control on its tribufaries.

Not surprisingly, this language and reasoning are evident throughout the cases interpreting the
Clean Water Act, from 1972 to the pres&nt.

Just last year iRapanosin a concurring opinion that most commentators agree to be
controlling, Justice Anthony Kennedy made clear that CongressOs authority to regulate under the
channels rationale remains far-reaching. Specifically, he argues that his interpretation of the
Clean Water Act as requiring proof of a Osignificant nexusONwhich assesses how a particular
wetland or stream ultimately affects the quality of traditional navigable watersNraises no
federalism or Commerce Clause isstigdis citations to prior cases imply that his analysis relies

* See Raich545 U.S. at 16-17.
% E.g, The Daniel Ball 77 U.S. 557, 563 (1870) (defining “navigable in fact”); Economy Light Co. v. United States
256 U.S. 113 (1921) (holding that when once found to be navigable, a waterway remains so); United States v.
Appalachian Electric Power CA311 U.S. 377, 407-09 (1940) (holding that determination of a waterway’s
susceptibility to use in commerce includes considering the effects of reasonable improvements).
Z‘I)Appalachian Electric Power Ca311 U.S. at 426.

Id.
52 E.g, United States v. Deatps32 F.3d 698, 706-07 (4th Cir. 2003), citing Caminetti v. United State®42 U.S.
470,491 (1917).
33 United States v. Ashland Oil and Transportation, 364 F.2d 1317, 1325-26 (6th Cir. 1974).
3 Rivers and Harbors Act of 1899, ch. 425, §13, 30 Stat. 1121, 1152 (1899) (codified as amended at 33 U.S.C. §
407).
> Oklahoma ex rel. Phillips v. Guy F. Atkins6n., 313 U.S. 508, 525-26 (1941).
> E.g, Ashland OiJ 504 F.2d at 1327 (1974); Rapanos]26 S.Ct. at 2249-50 (Kennedy, J., concurring in the
judgment) (2006).
>’ See idat 2249 (Kennedy, J., concurring in the judgment). Justice Kennedy’s test does not even require a wetland
to be hydrologically connected to traditional navigable waters in order for it to come within Clean Water Act



primarily on the channels approach to the Commerce Clause, as augmented by the Necessary and
Proper Clausé.

But in addition to this clear authority to regulate streams and wetlands under a OchannelsO
rationale, Congress also can protect the NationOs waters based on its well-settled authority to
regulate activities that Osubstantially affectO interstate commerce. Under the Osubstantially
affectsO rationale, Congress need not link protections back to navigable waters.

D. Regulating Activities that OSubstantially AffectO Comme@engress has the
authority to regulate activities that Osubstantially affectO interstate commerce, either to
supplement its authority over Ochannels,O discussed above, or as a wholly independent ground.
Many federal economic, health, and labor laws rest on this power, even where the regulated
behavior occurs within an individual state and has no link to the channels of commerce.

In the famoudVickard v.Filburn case, the Supreme Court upheld federal quotas on
wheat production, even as applied to a farmer who grew wheat solely for personal consumption
on his small farm. On behalf of a unanimous Court, Justice Robert Jackson wrote that Oeven if
[Mr. FilburnOs] activity be local and though it may not be regarded as commerce, it may still,
whatever its nature, be reached by Congress if it exerts a substantial economic effect on interstate
commerce ®Although Mr. FilburnOs harvest was Otrivial by itself,O it and similar harvests had
an impact on CongressOs larger national program: OHome-grown wheat in this sense competes
with wheat in commerceO

Most recently, the Court applied this reasoning to uphold the federal ban on marijuana,
despite California residentsO claim that they used marijuana only for medicinal purposes allowed
under state law, that it was grown wholly within the state, and that it was neither bought nor sold.

In Gonzales v. Raiglas inWickard the Court ruled that the Commerce Clause clearly allows
Congress to reach even this limited, intrastate marijuana use: Owhen Oa general regulatory statute
bears a substantial relation to commercegteninimischaracter of individual instances arising

under that statute is of no consequen€eliO$d holding, it showed great deference to .
CongressOs fact-finding and legislative judgment in enacting the Controlled Substances Act: OWe
need not determine whether [medical marijuana] activities, taken in the aggregate, substantially
affect interstate commerce in fact, but only whether a Orational basisO exists for so coficluding.O

Key to the CourtOs decisiorRaichwas the fact that the Controlled Substances Act is Oa
lengthy and detailed statute creating a comprehensive frameworkO for re§tlaidke earlier
Rehnquist Court cases that invalidated narrow federal attempts to regulate non-economic, largely
criminal behaviof; theRaichCourt found that the Act as a whole governs both legal and illegal
drug manufacture, distribution, and useNactivities that are Oquintessentially ecoftdaive
this broad enactment, even Justice Antonin Scalia concurred in upholding CongressOs power to

coverage. Due to wetlands’ ability to filter pollutants, hold back flood waters, and store runoff, it may in fact be the
absencef such a connection that shows their significance for the aquatic system. Id. at 2250.

> 1d. at 2249-50.

% Wickard v. Filburn317 U.S. 111, 125 (1942).

“1d. at 1127-28.

®' See Raichs45 U.S. at 17 (quoting Maryland v.Wirtz, 392 U.S. 183, 196, n. 27 (1968)).

1d. at 22.

®1d. at 24.

 United States v. Lopezl4 U.S. 549 (1995) (handgun possession near schools); United States v. Morrisqrs29
U.S. 598 (2000) (violence against women).

% Raich 545 U.S. at 3.



regulate intrastate activities with substantial effects on interstate commerce, though he grounded
this power in the Necessary and Proper Clause rather than the Commerce Clafse alone.

Like the statutes at issue\dickardandRaich the Clean Water Act and most other
federal environmental laws establish comprehensive schemes to regulate instances of economic
behavior that, either individually or in the aggregate, substantially affect interstate commerce.
Discharges of pollutants or fill material into streams and wetlands occur aruhssivelyas a
result of industrial and commercial operations, such as manufacturing, construction, resource
extraction, land development, agriculture, and waste disposal.

The Supreme Court has long acknowledged that Congress can use the Osubstantial
effectsO prong of the commerce power to protect the natural environment from these activities. In
Hodel v. Virginia Surface Mining and Reclamation Associatibe Court applied the same
Orational basisO test to uphold the federal statute that covers all surface coal-mining activities,
including land-based operations at intrastate Siteikewise, the federal courts of appeals have
unanimously upheld the Endangered Species Act, widely thought to be the most far-reaching
federal environmental law, against various Commerce Clause chalfagessustained the
Superfund statuteOs detailed federal regulation of the impacts of individual, intrastate hazardous
waste sites on land or waf@r.

In light of these strong environmental precedents, pollution or destruction of Oisolated,O
intrastate wetlands and other similar waters could be shown to affect interstate commerce and
justify federal protectionNbased both on the typically commercial reasons for filling them and
their inherent economic vall&As discussed above, tB&#WANCQCourt declined to reach this
guestion, instead finding (despite extensive legislative history) that Congress had not made a
clear statement of intent to reach these waters. Most lower courts grappli@/WNRCCalso
have skirted the issue, and rested Clean Water Act jurisdiction on the statutory language or the
OchannelsO prong of the Commerce Clause. But such a distinguished conservative jurist as Judge
Richard Posner has suggested that the Osubstantial effectsO test provides an entirely separate
constitutional basis for regulation of water, including non-navigable wetlands and streams:

In fact navigability is a red herring from the standpoint of constitutionality. The
power of Congress to regulate pollution is not limited to polluted navigable
waters; the pollution of groundwater, for example, is regulated by federal law . . .
because of its effects on agriculture and other industries whose output is shipped
across state lines, and such regulation has been held to be authorized by the
commerce clauseg.

% Indeed, following this theory to its logical conclusion, Scalia’s concurrence states that the Necessary and Proper
power may extend beyondeconomic activity: . . . Congress may regulate even noneconomic local activity if that
regulation is a necessary part of a more general regulation of interstate commerce.” Id. at 34 (Scalia, J., concurring).
% Hodel 452 U.S. at 276-80 (Surface Mining Control and Reclamation Act).

5% Seecases cited in note 11, supra

% E.g. Freier v. Westinghouse Electric Corp03 F.3d 176 (2nd Cir. 2002); United States. v. Olin Corpl07 F.3d
1506 (11th Cir. 1997).

" A good example is provided by the “prairie pothole,” a form of shallow wetland that is often seasonal. The prairie
pothole region is one of critical importance to economically valuable wildlife and water quality, covering nearly
350,000 square miles, including portions of lowa, Minnesota, Montana, North Dakota, and South Dakota, plus parts
of Canada. Gleason, R.A, et al, Potential of Restored Prairie Wetlands in the Glaciated North American Prairie to
Sequester Atmospheric Carbon, Plains CO2 Reduction Partnéisig 2005) at 4. The region produces at least
half of America’s waterfowl. U.S. Geological Survey, Northern Prairie Wildlife Research Center, Prairie Basin
Wetlands in the Dakotas: A Community Profilel .

! United States v. Gerke Excavation, JAd2 F.3d 804, 807 (7 Cir. 2005) (citations omitted).



Congress could further reinforce this conclusion by making express factual findings of
the importance of protecting even intrastate streams and wetlands for their substantial effects on
interstate commerce. For example, the Supreme Codddelquoted with approval CongressOs
statutory finding that strip-mining substantially affects commerce by

destroying or diminishing the utility of land for commercial, industrial,

residential, recreational, agricultural, and forestry purposes, by causing erosion
and landslides, by contributing to floods, by polluting the water, by destroying
fish and wildlife habitats, by impairing natural beauty, by damaging the property
of citizens, by creating hazards dangerous to life and property, by degrading the
quality of life in local communities, and by counteracting(?overnmental programs
and efforts to conserve soil, water, and other natural resdarces.

Since uncertainty remains as to where courts might focus their analysis in the clean water
context? any such findings would do well to elicit the Oquintessentially economicO nature of the
protected water resources, of the activities that benefit from thgmtourism, hunting), and of

the activities that are threatening thesrg( industrial pollution, construction).

Along these lines, the current version of the proposed Clean Water Restoration Act
recites both the commercial value of the protected waters themselves when taken in the
aggregate, and the commercial value of the human activities that depend ¢hGbegress of
course is not required to make such findings, nor do they foreclose judicial fefdettheir
presence, coupled with the Orational basisO standard of review, should once again lead courts to
defer to CongressOs legislative judgmentNespecially in the context of a comprehensive
environmental protection law.

In sum, CongressOs Commerce Clause power to regulate activities, including purely
intrastate activities, that substantially affect interstate commerce continues to be a robust source
of constitutional authority. Although it is hard to say how individual justices on the Supreme
Court would view regulation of certain waters under thisNor anyNratiorfathe fact remains
that a principled reading of the relevant Commerce Clause casesN¥iiokardthroughHodel _
andRaichiNsuggests that a comprehensive legislative scheme to protect all of the NationOs
waters should be upheld as constitutional.

1
Other Constitutional Bases for Environmental Protection
If Congress were to regulate the NationOs waters to the fullest extent of its legislative
powers under the Constitution, it would be invoking at least three other sources of constitutional
powerNnone of which implicates, or is limited by, the Commerce Clause. These include the
Treaty Power, the Property Clause, and the Spending Power, each of which is introduced below.

A. The Treaty PowerNImplementing International Obligations through Domestic
Law. In the event that any so-called OisolatedO wetland or similar body of water were to be

" Hodel 452 U.S. at 277 (quoting the Surface Mining Control and Reclamation Act, 30 U.S.C. § 1201(c)).

3 Cf. SWANCC531 U.S. at 173 (“For example, we would have to evaluate the precise object or activity that, in the
aggregate, substantially affects interstate commerce. This is not clear . . . .”).

™ Clean Water Restoration Act §§ 3(1)-(13); see als®rief of Environmental Law Institute as Amicus Curiae
Supporting Respondents at 22-25, Rapanos v. United Stat@$o. 04-1034 (U.S. Supreme Court).

> Morrison, 529 U.S. at 612.

" See e.g, Rapanos126 S.Ct. at 2246, 2249-50 (Kennedy, J., concurring in the judgment).
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deemed by a court to lie beyond the reach of federal regulation under the Commerce Clause,
CongressOs treaty power would provide an independent basis for redulation.

. Article II, Section 2 of the Constitution establishes that the President of the United States
Oshall have power, by and with the advice and consent of the Senate, to make treaties, provided
two thirds of the Senators present concur.O This provision, taken together with the Necessary and
Proper Clause power (discussed above) to implement federal authority, form what is known as
the treaty power of Congress. And Article VI of the Constitution, the Supremacy Clause,

provides that treaties, like the Constitution and federal laws, are the supreme law of the land.

The foreign affairs power of the United States governmentNincluding the power to make
treatiesNis not an OenumeratedO power under the Constitution. Rather, it is inherent in the
NationOs sovereignfyThis power is vested exclusively in the federal governifiemtg need
not be exercised so as to conform to state laws or pofidias. are there limitations on either
the purpose or subject matter of international agreerffents.

Despite its breadth, the treaty power is not without limits. A treaty may not contravene an
express constitutional prohibitidhand legislation passed to implement a treaty must bear a
Orational relationshipO to a permissible constitutiondf &wery treaty must be a bona fide
international agreementNand not simply a Omock marriageO between nations designed to
address the subject matter of the agreefextd the fact that a super-majority (two-thirds) of
the Senate is required to approve a treaty reflects not only a legislative check on the executive
branch, but also a structural OfederalismO opportunity for the states to have their sayNand,
indeed, for even a minority of states to block passage of a treaty altogether.

In the seminal case dissouri v. Hollang® the state of Missouri argued that it owned all
the wild birds within its borders, and that a federal game wardenOs efforts to enforce a new
migratory bird treaty and federal regulations to protect migratory birds violated state sovereignty
under the Tenth Amendment. Justice Oliver Wendell Holmes authored a short, powerful opinion
rejecting the stateOs position and upholding the power of Congress to implement international
treaties through domestic law, even where that law might not otherwise be authorized through
CongressOs enumerated powers.

OIf the treaty is valid,O Justice Holmes wrote, Othere can be no dispute about the validity
of the statute under Article 1, Section 8, as a necessary and proper means to execute the powers
of the Government®Describing the protection of migratory birds as Oa national interest of very

77 Recall that while the Supreme Court’s 2001 SWANCGlecision disapproved of federal regulation of waters based
solely on their asserted use by migratory birds, that ruling depended on the Court’s Statutoryinterpretation of the
Clean Water Act, and its finding that Congress had not clearly stated its intent to regulate to the full limits of the
commerce power. The treaty power was not at issue in SWANCGCand was never considered by the Court.

8 United States v. Curtiss-Wright Export Corporati@f9 U.S. 304, 315-18 (1936).

 United States v. Belman01 U.S. 324, 330 (1937).

% United States v. Pink15 U.S. 203, 233-34 (1942). See alsd.ouis Henkin, Foreign Affairs and the United States
Constitution191 (2d ed. 1996) (“Since the Treaty Power was delegated to the federal government, whatever is
within its scope is not reserved to the states: the Tenth Amendment is not material.”).

%1 Sege.qg, Restatement (Third) of F oreign Relations Law of the United States § 302, cmt. ¢ (1987).

%2 Missouri v. Holland252 U.S. 416, 432 (1920).

%3 See United States v. Lué4 F.3d 79, 84 (2nd Cir. 1998), citing MOCulloch v. Maryland?7 U.S. 316 (1819).

% Seee.qg, Restatement (Third) of F oreign Relations Law of the United States § 302, Reporters’ Note 2 (1987);
Henkin, supranote 81, at 185.

85252 U.S. 416 (1920).

1d. at 432.
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nearly the first magnitude,® Justice Holmes found in favor of the federal govefhiisaturi

v. Hollandremains good law, and the ruling supports the power of Congress to implement the
existing international obligations of the United States to safeguard migratory birds and their
ever-diminishing habitat, including aquatic habitat.

Specifically, the United States now is party to multiple treaties that protect migratory
birds, including the following®

* Migratory Bird Treaties with Canada, Mexico, Japan, and the former Soviet®nion
(implemented domestically by the Migratory Bird Treaty )&t

* The Convention on Nature Protection and Wildlife Preservation in the Western
Hemisphere, or OWestern Conventib(i@plemented domestically by the Endangered
Species Act}?

* The Convention on International Trade in Endangered Species of Wild Fauna and Flora,
or OCITES®(implemented domestically by the Endangered Species fay

« The Ramsar Convention (this convention is Oself-execufihgO).

One example of the type of treaty provision that Congress might implement through the
exercise of its treaty power appears in a 1996 protocol to the Migratory Bird Treaty between the
United States and Canada, establishing that each government Oshall use its authority to take
appropriate measures to preserve and enhance the environment of migrator§ birds.O

_Thus, under its treaty power, Congress possesses the constitutional authority to protect
even OisolatedO wetlands and similar waters as habitat for migratory birdsNwithout regard to
implications for interstate commerce.

“71d. at 435.

* This list is intended simply to illustrate the types of treaties that may provide a basis for stream and wetlands
protection, and is by no means exhaustive. Other international conventions to which the United States is party may
also provide strong bases for water protection—for example, treaties addressing oceans and fisheries.

% Seethe Convention between the United States and Great Britain for the Protection of Migratory Birds in the
United States and Canada, Aug. 16, 1916, U.S.-U.K., 39 Stat. 1702; the Convention between the United States and
Mexico for the Protection of Migratory Birds and Game Mammals, Feb. 7, 1936, U.S.-Mex., 50 Stat. 131; the
Convention between the Government of the United States and the Government of Japan for the Protection of
Migratory Birds in Danger of Extinction, and their Environment, Mar. 4, 1972, U.S.-Japan, 25 U.S.T. 3329; and the
Convention between the United States of America and the Union of Soviet Socialist Republics Concerning the
Conservation of Migratory Birds and their Environment, Mar. 4, 1972, U.S.-U.S.S.R., 29 U.S.T. 4647.

%16 U.S.C. §§ 703-711.

! The Convention on Nature Protection and Wildlife Preservation in the Western Hemisphere, Oct. 12, 1940, 56
Stat. 1354, 161 U.N.T.S. 193.

%216 U.S.C. §§ 1531, 1537a(e), ESA §§ 2, 8A(e).

% The Convention on International Trade in Endangered Species of Wild Fauna and Flora, Mar. 3, 1973, 27 U.S.T.
1087, 993 UN.T.S. 243.

%16 U.S.C. §§ 1531, 1537a(a)-(d), ESA §§ 2, 8A(a)-(d).

% The Convention on Wetlands of International Importance especially as Waterfowl Habitat, Feb. 2, 1971, T.I.A.S
No. 11084, 996 U.N.T.S. 245.

% SeeProtocol between the Government of the United States of America and the Government of Canada Amending
the 1916 Convention between the United Kingdom and the United States of America for the Protection of Migratory
Birds in Canada and the United States, art. IV, S. Treaty Doc. No. 104-28, 1995 WL 877199 (Treaty).
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B. The Property ClauseNRegulating Federal Lands and Conduct that Affects Them.
When bodies of water are located on federal lands, CongressOs constitutional power to protect
them is not in doubt. Article 1V, Section 3 of the Constitution provides that OCongress shall have
Power to dispose of and make all needful Rules and Regulations respecting the Territory or other
Property belonging to the United States.O It is well settled that under the Property Clause, the
federal Government Oexercises the powers both of a proprietor and of a legislatre.O
proprietor, the federal Government has the right to protect its property, as do other landowners;
and as sgg)vereign, it can regulate conduct affecting its propertyNpreempting any state law to the
contrary:

CongressOs Property Clause power also is not limited by the physical boundaries of
federal lands. Rather, the power extends to conduct on non-federal lands that affects federal
lands and their resourc&%Justice Holmes famously explained the point this way: OCongress
may prohibit the doing of acts upon privately owned lands that imperil publicly owned forests . .
.. Thgoglanger depends on the nearness of the fire not upon the ownership of the land where it is
built.

CongressOs authority under the Property Clause to protect federal water resources as
proprietor and sovereign would seem to include, at a minimum, the right to prohibit conduct
carried out on nearby non-federal lands that could harm waters on public lands. Although there
may be some point at which the relationship between federal lands and conduct on non-federal
lands becomes too attenuated to support federal regulation under the Property Clause, it is clear
from case law that CongressOs power in this regard is far-reaching. The Supreme Court has
repeatedly referred to CongressOs power over public lands as Owithout limitation.O

C. The Spending PowerNSpending for the General Welfafmother tool available to
Congress for protecting the NationOs waters derives from the power of the purse. Article I,
Section 8 of the Constitution empowers Congress to Olay and collect Taxes, Duties, Imposts, and
Excises, to pay the Debts and provide for the common Defence and general Welfare of the
United States.O From this provision arises the spending power: CongressOs authority to spend in
pursuit of Othe general welfare.O Former Chief Justice Rehnquist wrote that:

[i] ncident to this power, Congress may attach conditions on the receipt of federal
funds, and has repeatedly employed the power Oto further broad policy objectives
by conditioning receipt of federal moneys ug}gn,compliance by the recipient with
federal statutory and administrative directives.O

There is nothing new about conditioning federal grant monies; one commentator has indicated
that conditions on grants can be traced back to the 870s.

Congress is not limited in its exercise of the spending power by the scope of its other
enumerated powerS. O[O]bjectives not thought to be within Article I0s Oenumerated legislative

7 Kleppe v. New Mexic@26 U.S. 529, 540 (1976).

% E.g. United States v. Cottofi2 U.S. 229, 231 (1851).

% E.g, Hunt v. United Stateg78 U.S. 96, 100 (1928).

1% £ g, Camfield v. United State$67 U.S. 518, 525-26 (1897); United States v. Alfor®74 U.S. 264, 267 (1927);
Cappaert v. United State426 U.S. 128, 138-41 (1976).

"' Alford, 274 U.S. at 267.

102 E.g, United States v. GratipB9 U.S. 526, 534 (1840); United States v. City & County of San Francisti)
U.S. 16, 29 (1940).

19 South Dakota v. Dole83 U.S. 203, 206-07 (1987) (citations omitted).

1% Prof. Denis Binder, “The Spending Clause as a Positive Source of Environmental Protection: A Primer,” 4
Chapman L. Rev. 147, 149 & n. 24 (2001).
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fieldsO may nevertheless be attained through the use of the spending power and the conditional
grant of federal funds®Thus, Congress can condition the receipt of federal funds on
compliance with federal statutes and policies that Congress could not otherwise mandate.

However, the spending power has limits. First, the text of the constitutional provision
itself limits spending to pursuit of Othe general welfare,O a point on which Othe courts should
defer substantially to the judgment of Congreé¥sSecond, if Congress desires to condition the
StatesO receipt of federal funds, it Omust do so unambiguously . . ., enabl[ing] the States to
exercise their choice knowingly, cognizant of the consequences of their particip&tidhici
conditions might be Oillegitimate if they are unrelated Oto the federal interest in particular
national projects or progorams@@Eburth, Congress cannot induce states to engage in otherwise
unconstitutional conduct: Ultimately, Congress can rely on financial inducements to encourage
the states, but not compel, or Ocommandeer,O them to exercise their police power in a way that
satisfies CongressOs objectiVes.

The OSwampbusterO provisions of the Food Security ActNwhich condition eligibility for
federal farm subsidies on preserving wetlandsNprovide a salient example of how Congress can,
and does, use its spending power to protect the NationOs*¥étteveuld also seem reasonable
that Congress could expressly condition the grant of federal funds under various existing water
programs é)gn statesO agreement to protect certain categories of waters, such as so-called Oisolatec
wetlands.

Conclusion

If, as currently proposed, Congress were to amend the Clean Water Act with the intent to
regulate the waters of the United States to the fullest extent of its legislative power under the
Constitution, the legislation would be based in no small part on the Commerce Clause and the
treaty power, each as implemented on its own terms and through the Necessary and Proper
Clause. Other potential sources of constitutional authority, not discussed in detail here, are the
Property Clause and the spending power.

Relevant history and precedent demonstrate that CongressOs authority to protect waters
through the exercise of the Commerce Clause power alone is far-reaching, particularly in light of
CongressOs power to regulate even purely intrastate activities as part of a comprehensive
legislative scheme. Should Congress assert federal jurisdiction over the NationOs waters based on
all of its powers collectively, the case law suggests that it should be able to regulate, at the very
least, the same categories of waters that were commonly understood to be subject to Clean Water
Act jurisdiction during the three decades prior to the Supreme CourtOs 2001 rEBIMgNCC

19 United States v. Butle97 U.S. 1, 66 (1936).

1% South Dakotad83 U.S. at 207 (citations omitted).

17 |d. (citations omitted).

198 1d. (citations omitted).

1991d. at 207-08 (citations omitted).

1% |d. at 208 (citations omitted), 210.

"|d. at 211; see alspe.g, New York v, United States05 U.S. 144, 175 (1992).

"2 seee.g, United States v. Dierckma201 F.3d 915, 922 (7th Cir. 2000) (upholding Swampbuster under the
spending power).

'3 Seee.g, Binder, supranote 105, at 161 (discussing the concept and relevant Clean Water Act grant programs
and revolving funds).
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